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[3410-05-M] 
DEPARTMENT OF AGRICULTURE 


Agricultural Stabilization and Conservation 
Service 


{7 CFR Part 781] 


DISCLOSURE OF FOREIGN INVESTMENT IN 
AGRICULTURAL LAND 


Proposed Rulemaking exd Public Hearing 


AGENCY: Agricultural Stabilization 
and Conservation Service. 


ACTION: Notice of Proposed Rule- 
making and Public Hearing. 
SUMMARY: Section 8 of the Agricul- 
tural Foreign Investment Disclosure 
Act of 1978 (effective October 14, 
1978) prescribes that the Secretary of 
Agricultural shall promulgate regula- 
tions implementing the provisions of 
the Act within 90 days after its effec- 
tive date. This Act requires foreign 
persons who acquire, transfer, or hold 
any interest, other than a security in- 
terest, in agricultural land located in 
the United States to report within 
specified time periods such transac- 
tions or holdings to the Secretary of 
Agriculture. 

In order to facilitate the develop- 
ment of such regulations, the Secre- 
tary desires to obtain the views of in- 
terested persons. Such views may be 
submitted in writing or presented 
orally at a scheduled public hearing. 
DATES: Written comments must be 
received on or before January 5, 1979. 
Hearing on December 14, 1978; 9 a.m. 


ta 4 rn 
vo 4 p.m. 


ADDRESSES: Mail comments and re- 
auests to speak at the hearing to 
DASCO Staff, USDA, Room 3757, 
South Building, Washington, D.C. 
20250, where written comments wil be 
available for inspection during busi- 
ness hours 8:15 a.m. to 4:45 p.m. 

Hearing will be held in the Jefferson 
Auditorium, South Building, USDA, 
14th and Independence, N.W., Wash- 
ington, D.C. 


FOR FURTHER 
CONTACT: 

Paul H. Sindt, DASCO Staff, USDA, 

Room 3757 South Building, Wahing- 

ton, D.C. 20250. Telephone number 

202-447-4351. 
SUPPLEMENTAL INFORMATION: 

BacKGROUND 

After obtaining the reports required 
to be submitted pursuant to the Agri- 
cultural Fereign Investment Disclo- 
sure Act, the Secretary must, within 
specified time periods, (1) detemine 
the effect of such acquisitions, trans- 
fers, and holdings, particularly the 
effect on family farms and rural com- 
munities, and transmit a report of his 
findings and conclusions to the Presi- 
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dent and each House of the Congress, 
and (2) transmit to each State Depart- 
ment of Agriculture a copy of each 
report received from the reporting en- 
tities. If the Secretary determines that 
any foreign person required to submit 
a report has failed to do so or has 
knowingly submitted an incomplete, 
false, or misleading report, the Secre- 
tary shall impose a civil penalty on 
such person not to exceed 25 percent 
of the fair market value, on the date 
of the assessment of such penalty, of 


‘the interest heid in such land by the 


foreign person. 
Magsor ISSUES 


The views of interested persons are 
sought in particular on the following 
issues: 

1. Nature of the interest in United 
States agricultural land which a for- 
eign entity hoids, acquires or transfers. 
Section 2 of the Act requires all for- 
eign entities holding, acquiring or 
transferring “any interest, other than 
a security interst’, in the United 
States agricultural land to report such 
to the Secretary of Agricultural within 
various specified time periods. Should 
the words “any interest’ be taken to 
include such things as future interests 
not yet realized or usufructory inter- 
ests such as easements across agricul- 
tural land? How should “any interest” 
in agricultural land be defined? 

2. Nature of a security interest. Pur- 
suant to section 2 of the Act, the hold- 
ing, acquisition, or transfer of any in- 
terest other than a “security interest”, 
in agricultural land must be reported 
to the Secretary. Since holdings or 
transactions involving “‘security inter- 
ests” need not be reported, how should 
a “secretary interest’ be defined? 
Should it be defined to include only 
mortgages and other debt securing de- 
vices? What peculiarities might permit 
the use of a “securitiy interest” as a 
subterfuge? How may the use of a “‘se- 
curity interest” as a subterfuge be 
mitigated or eliminated? 

3. Tracing of actual ownership. Sec- 
tion 2(e) provides that whenever the 
initial reporting foreign entity is nei- 
ther an individual nor a foreign gov- 
ernment, the Secretary “may” require 
the reporting entity to submit a report 
containing, among other things, the 
legal name and address of each person 
who holds any interest in the foreign 
entity. Section 2(f) then provides that 
on the basis of the information re- 
ceived pursuant to 2(e), the Secretary 
“may” require those named foreign 
persons to submit tc him a report con- 
taining, among other things, the legal 
name and address of any person who 
holds any interest in the person sub- 
mitting the report under 2(f). 

Since the Secretary’s authority is 
discretionary, should he refrain from 
the acuaily exercising such authority 


beyond either the first, or second, or 
third level of ownership? 

Moreover, in view of the fact that 
both section 2(e) and 2(f) permit the 
Secretary to request reports concern- 
ing each person holding ‘‘any interest’”’ 
in the previous reporting entity, if the 
Secretary decides to exercise such 
statutory discretion, how should “any 
interest” be defined both quantitative- 
ly and qualitatively? For example, 
should “any interest’? mean 5 percent, 
10 percent, 25 percent, or 50 percent 
interst? Should the nature of the in- 
terest include leaseholds, security in- 
terests, easements, or any other such 
interest? 

4. The nature of Agricultural land. 
Section 9(1) defines agricultural land 
to mean land used for “agricultural, 
forestry, or timber production pur- 
poses.” In light of the fact that for- 
eign entities need only file reports 
concerning such land, how should 
these terms be defined? For instance, 
should a residental lot owned by a for- 
eign person be considered agricultural 
land simply because it may be utilized 
for personal horticulture? Similarly, 
should land held by a foreign person 
and used for growing seasonal or deco- 
rative trees be considered to be land 
use for forestry production purposes? 

5. The size of the agricultural land. 
In addition to the foregoing, section 
9(1) proposed to define agricultural 
land as “any land” used for agricultur- 
al, forestry, or timber production pur- 
poses as determined by the Secretary 
uder the regulations to be prescribed. 
Apparently, the language is inclusive 
enough to allow the Secretary to issue 
rules requiring that reports be filed by 
relevant entities holding small tracts 
of agricultural land. Would it be pref- 
erable for the Secretary to promulgate 
a minimum acreage regulation provid- 
ing that foreign entities holding less 
than a specific figure need not file the 
reguired reports? If so, what should be 
the minimum acreage figure? 

6. Significant or substantial control. 
Section 9(3) defines the term “foreign 
person”. Pursuant to _ subsection 
(3)(c)Gii), foreign person includes any 
entity created or organized under the 
laws of any State, in which a “signifi- 
cant interest of substanital control” is 
directly or indirectly held by any 
cther foreign entity or foreign person. 
What should be the extend of owner- 
ship constituting significant interest 
or substantial control? Can any for- 
eign entity holding 10 percent or less 
cf a domestically incorporated corpo- 
ration be considered to have substan- 
tial control of such a corporation? 

Since section 8 of the Agricultural 
Foreign Investment Disclosure Act of 
1978 requires that the Secretary of Ag- 
riculture issue regulations implement- 
ing the provisions contained therein 
by January 12, 1979, I have deter- 
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mined that it is not possible to comply 
with the requirement for 60-day com- 
ment period as provided for by Execu- 
tive Order 12044 of March 23, 1978 (43 
FR 12661). Accordingly, a 30-day com- 
ment period is provided. 

In accordance with Exective Order 
12044 a regulatory impact analysis has 
been -prepared. Descriptions of alter- 
natives and their impact are included 
in the analysis. Copies of the regula- 
tory impact analysis are available by 
contacting the Office of the Director 
of Economics, Policy Analysis and 
Budget, Room 102, Administration 
Building, USDA, Washington, D.C. 
20250. 


Signed at Washington, D.C. on De- 
cember 4, 1978, 


30B BERGLAND, 
Secreiary of Agriculture. 
{FR Doc. 78-34201 Filed 12-5-78; 9:41 am] 
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